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Portugal Antonio Mendonça Raimundo and Petra Fernandes Albuquerque & Associados	 160

Russia Vasily Torkanovskiy and Khristofor Ivanyan Ivanyan & Partners	 165

Saudi Arabia Robert Thoms The Law Firm of Salah Al-Hejailan	 171

Suriname Hans Lim A Po Jr Lim A Po Law Firm	 175

Sweden Harald Nordenson and Caroline Falconer Setterwalls	 179

Switzerland Paul Gully-Hart and Peter Burckhardt Schellenberg Wittmer	 184

Taiwan Daniel Y M Song Lee and Li, Attorneys-at-Law	 190

United Arab Emirates Kavitha S Panicker ACE Consulta Juris 	 194

United Kingdom Monty Raphael Peters & Peters	 200

United States Homer E Moyer Jr, James G Tillen, Jeffrey Hahn and Marc Alain Bohn 
Miller & Chevalier Chartered	 210

Zambia Mutembo Nchito MNB Legal Practitioners	 217

Anti-Corruption 
Regulation 2009

Contributing editor 
Homer E Moyer Jr 
Miller & Chevalier Chartered

Business development manager 
Joseph Samuel

Marketing managers 
Alan Lee 
Dan Brennan 
George Ingledew  
Edward Perugia 
Robyn Hetherington 
Dan White 
Tamzin Mahmoud 
Elle Miller
Marketing assistant 
Ellie Notley
Subscriptions manager 
Nadine Radcliffe 
Subscriptions@
GettingTheDealThrough.com

Assistant editor 
Adam Myers
Editorial assistants 
Nick Drummond-Roe  
Charlotte North

Senior production editor  
Jonathan Cowie
Subeditors  
Jonathan Allen 
Kathryn Smuland 
Sara Davies 
Laura Zúñiga 
Ariana Frampton 
Sarah Dookhun

Editor-in-chief 
Callum Campbell
Publisher 
Richard Davey

Anti-Corruption Regulation 
2009 
Published by  
Law Business Research Ltd 
87 Lancaster Road  
London, W11 1QQ, UK 
Tel: +44 20 7908 1188 
Fax: +44 20 7229 6910 
© Law Business Research Ltd 
2009

No photocopying: copyright 
licences do not apply.

ISSN 1754-4874

The information provided in this 
publication is general and may not 
apply in a specific situation. Legal 
advice should always be sought 
before taking any legal action based 
on the information provided. This 
information is not intended to create, 
nor does receipt of it constitute, 
a lawyer–client relationship. The 
publishers and authors accept 
no responsibility for any acts or 
omissions contained herein. Although 
the information provided is accurate 
as of April 2009, be advised that this 
is a developing area.

Printed and distributed by 
Encompass Print Solutions 
Tel: 0870 897 3239

Law
Business
Research www.gettingthedealthrough.com 

contents

®



www.gettingthedealthrough.com 	 107

Kim & Chang	 korea

Korea
Kyungsun Kyle Choi and Kyo-Hwa Liz Chung

Kim & Chang

1	 International anti-corruption conventions

To which international anti-corruption conventions is your country a 

signatory?

Korea has signed and ratified the OECD Convention on Bribery and 
the UN Convention against Corruption.

2	 Foreign and domestic bribery laws

Identify and describe your national laws and regulations prohibiting 

bribery of foreign public officials (foreign bribery laws) and domestic 

public officials (domestic bribery laws).

The rules governing bribery of domestic government officials are 
stipulated in the following laws and regulations: the Korean Criminal 
Code; the Act Concerning Aggravated Punishment of Specific Crimes 
(Specific Crimes Act); the Act Concerning Aggravated Punishment of 
Specific Economic Crimes (Specific Economic Crimes Act); the Act on 
the Creation and Operation of the Anti-Corruption and Civil Rights 
Commission and the Prevention of Corruption; the Public Officials’ 
Code of Conduct for Maintenance of Integrity (Code of Conduct); 
and other administrative laws and regulations. As for bribery of 
foreign public officials, Korea has enacted the Foreign Bribery Pre-
vention in International Business Transactions Act (FBPA) pursuant 
to the OECD Convention on Bribery, which has similarities to the 
Foreign Corrupt Practices Act in the United States. 

Foreign bribery

3	 Legal framework

Describe the individual elements of the law prohibiting bribery of a 

foreign public official.

In Korea, the main law governing bribery of foreign public officials 
is the FBPA which entered into force in 1999. Under the FBPA, any 
Korean national who intentionally engages in the bribery of a foreign 
public official in order to obtain improper advantages will be subject 
to criminal punishment. Moreover, any foreign nationals engaged in 
the bribery of a foreign public official within Korea are also subject 
to punishment under the FBPA under territoriality principles.

Under article 3.1 of the FBPA, a violation of the FBPA will be 
found if the following elements are satisfied: any person intentionally 
promising, giving or offering a bribe (money, goods and other pecuni-
ary advantages as well as intangible benefits that satisfy the demand 
or the wishes of a person) to a foreign public official in connection 
with the performance of his or her official duties (any activity within 
the public official’s capacities and any activity closely related to the 
official’s capacities or dealt effectively by him or her in connection 
to his or her capacities (Supreme Court Decision, 82 Do 1549. 23 
November 1982)) in order to obtain an improper advantage in an 
international business transaction. 

However, even if the elements above are satisfied, article 3.2 of 
the FBPA provides exceptions in the following circumstances: 

•	� the law of the foreign public official’s country permits such pay-
ment; or

•	� small payments made to a public official in order to facilitate his 
or her official function involving a routine and repetitive function 
not subject to discretion.

4	 Definition of a foreign public official

How does your law define a foreign public official?

Article 2 of the FBPA defines a foreign public official in a way that is 
similar to the OECD Convention on Bribery, encompassing not only 
government officials but also individuals performing a public func-
tion (eg, employees in public agencies, international organisations 
and government controlled companies).

5	 Travel and entertainment restrictions 

To what extent do your anti-bribery laws restrict providing foreign 

officials with gifts, travel expenses, meals or entertainment? 

The FBPA prohibits providing a bribe to a foreign official when the 
elements of article 3.1 are satisfied. A ‘bribe’ under the FBPA includes 
‘any undue advantage’ which refers to money, goods and includes 
almost everything that the official demands or desires. As there is no 
specific exception regarding gifts or entertainment under the FBPA, 
whether a gift is criminally punishable will depend on the amount of 
the gift or entertainment and the specific facts of each case. 

6	 Facilitating payments

Do the laws and regulations permit facilitating or ‘grease’ payments? 

Under article 3.2(2), small payments made to a public official in order 
to facilitate his or her official function involving a routine and repeti-
tive function not subject to discretion would not be found to be a 
violation of the FBPA. 

7	 Payments through intermediaries or third parties

In what circumstances do the laws prohibit payments through 

intermediaries or third parties to foreign public officials?

The FBPA itself does not contain specific regulations concerning pay-
ments through intermediaries but the Criminal Code does prohibit 
aiding or abetting and regards it as a criminal offence. Thus, pay-
ment through intermediaries or third parties to foreign public offi-
cials, albeit indirectly, is prohibited under the same circumstances as 
outlined in question 3. Also, as explained in response to question 8 
below, a legal entity may be held liable for bribery of a foreign official 
when a representative, agent, employee or other individual working 
for such legal entity has committed the offence in connection to its 
business.
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8	 Liability

Can both individuals and companies be held liable for bribery of a 

foreign official?

Yes. Individuals as well as legal entities can be held liable under the 
FBPA. A legal entity may be held liable for bribery of a foreign official 
when a representative, agent, employee or other individual working 
for such legal entity has committed the foreign bribery offence in 
connection to its business. 

Article 4 of the FBPA, however, does not enforce strict liability 
if the legal entity has ‘afforded due attention or exercised proper 
supervision to prevent the offence’. The corporation or other legal 
entity may be exempt from punishment if it proves that it has taken 
measures to prevent such FBPA violations by its representatives, 
agents or employees.

9	 Civil and criminal enforcement

Is there civil and criminal enforcement of your country’s foreign bribery 

laws?

The FBPA only contains criminal penalties but a convicted party may 
be held liable additionally for civil damages under a lawsuit initiated 
by a party whose rights were infringed (ie, competitors, customers, 
business partners, etc) pursuant to tort law. 

10	A gency enforcement

What government agencies enforce the foreign bribery laws and 

regulations?

The FBPA is enforced by the police and the prosecutor’s office. A 
Korean court has final authority in determining the amount of fine 
or the length of imprisonment. 

11	 Self-disclosure of violations

Is there a mechanism for companies to disclose violations in 

exchange for lesser penalties?

There is no explicit mechanism for companies to disclose violations 
in exchange for reduced penalties. As noted in question 8, however, 
the corporation or other legal entity may be fully or partially exempt 
from punishment if it proves that it has taken measures to prevent 
such FBPA violations by its representatives, agents or employees. 

12	 Dispute resolution

Can enforcement matters be resolved through plea agreements, 

settlement agreements, prosecutorial discretion or similar means 

without a trial?

FBPA enforcement matters are not resolved through plea agreements 
or settlement agreements. However, as in any other case, the public 
prosecutor possesses a certain amount of discretionary powers to 
decide whether to proceed with prosecution depending on the spe-
cific circumstances of the case.

13	 Patterns in enforcement

Describe any recent shifts in the patterns of enforcement of the 

foreign bribery laws and regulations.

Since the enactment of the FBPA, there have only been eight convic-
tions for foreign bribery in Korea. Therefore, it is not yet possible to 
determine any clear patterns of enforcement. 

14	 Prosecution of foreign companies

In what circumstances can foreign companies be prosecuted for 

foreign bribery under your legal system?

Foreign companies can be held liable for the behaviour of their 
employees, agents and representatives. There are no thresholds as to 
size or legal form of the entity so that any legal person acknowledged 
under the law including associations, foundations, joint-stock cor-
porations, limited liability companies, unlimited or limited partner-
ships, etc may potentially come under the reach of the FBPA.

 

15	 Sanctions

What are the sanctions (including collateral sanctions, such as loss of 

export privileges) for individuals and companies violating the foreign 

bribery laws and regulations?

Individuals may be subject to imprisonment for up to five years or 
a fine of up to 20 million won (US$30,000). If the profit obtained 
through the offence exceeds a total of 10 million won, the individual 
can be subject to imprisonment of up to five years or a fine of up 
to twice the amount of the profit. Whenever an individual becomes 
subject to imprisonment, a fine will be imposed as well.

Legal entities are liable to pay a fine of up to 1 billion won in 
addition to the imposition of penalties on the actual offender. In case 
the profits that were obtained through the offence exceeds a total 
of 500 million won, the legal entity can be subject to a fine of up to 
twice the amount of the total profit. Please note that the imposition 
of penalties on the actual offender is not a prerequisite for imposing 
a fine on the company. 

The amount of fine is calculated in proportion to the profit (or 
other benefits derived by the briber from the transaction or other 
improper advantage obtained or retained through the bribery) 
obtained by committing the prohibited act. 

16	R ecent decisions and investigations

Identify and summarise recent landmark decisions or investigations 

involving violations of your laws prohibiting bribery of foreign officials.

All of the cases where the FBPA has been implicated concerned con-
struction or service companies in relation to US Army projects in 
Korea.

As an example, on 17 April 2006, a representative of a secu-
rity service company and two other individuals were detained and 
indicted for violating the FBPA by paying officials of the US Army 
approximately 200 million won in connection to a bidding process. 
The representative of the security service company obtained classified 
information such as bidding strategies, price information and the 
individual estimate drawn up by the US government and subsequently 
established a paper company to participate in the bid to procure a 
contract for security services worth 87 billion won. The court subse-
quently confirmed the FBPA charges and subjected the defendants to 
criminal penalties of both a criminal fine and imprisonment. 

Financial record keeping 

17	 Laws and regulations

What laws and regulations require accurate corporate books and 

records, effective internal company controls, periodic financial 

statements or external auditing?

Pursuant to the External Audit of Joint-Stock Company Law, a com-
pany is required to be audited by an external auditor on an annual 
basis and required to prepare and keep corporate books with effec-
tive internal controls in accordance with Korean GAAP. Addition-
ally, the Korean Commercial Code requires a company to prepare 
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an account book and a balance sheet on an annual basis and keep 
corporate books including important documents related to the busi-
ness for 10 years. Lastly, the Securities and Exchange Law requires 
a listed company to prepare and report its financial statements on a 
regular basis to the Financial Supervisory Commission and the Korea 
Stock Exchange. 

18	 Disclosure of violations or irregularities

To what extent must companies disclose violations of anti-bribery laws 

or associated accounting irregularities?

There is no obligation in the Korean anti-bribery laws to report viola-
tions of anti-bribery laws. A company with 7 billion won or more 
in assets at the end of the latest fiscal year, however, is subject to the 
requirement that an audit report prepared by an external auditor be 
submitted to the Financial Supervisory Commission. The audit report 
should disclose information on any events that may have a signifi-
cant impact on the company. These events would be disclosed in the 
financial statements (ie, balance sheet and profit and loss statement) 
as a loss or gain (or a liability or asset, or both) or in the footnote 
thereof as a ‘contingent’ liability or asset. The loss of a company that 
may result from being found guilty of bribery, if significant, is likely 
to be recognised as a contingent liability provided that the amount 
of such liability cannot be measured with sufficient reliability. The 
audit report must be submitted once per year after the annual finan-
cial statements have been prepared. This audit requirement does not 
require the company to disclose any such event as and when they 
occur.

An event or omission may be considered to have a ‘significant 
impact’ or be considered ‘material’ from an auditing point of view if 
such event could influence the economic decisions of those that make 
such decisions relying on the financial statements of the company.

19	 Prosecution under financial record-keeping legislation

Are such laws used to prosecute domestic or foreign bribery?	

The afore-mentioned laws are not used to prosecute domestic or for-
eign bribery. 

20	 Sanctions for accounting violations

What are the sanctions for violations of the accounting laws and 

regulations associated with the payment of bribes?

Both the External Audit of Joint-Stock Company Law and the Securi-
ties and Exchange Law state that violations of several of the provi-
sions may subject a violator to up to five years of imprisonment or a 
fine of up to 30 million won. According to the Korean Commercial 
Code, a violation can result in a fine of up to 5 million won. 

21	 Tax-deductibility of domestic or foreign bribes

Do your country’s tax laws prohibit the deductibility of domestic or 

foreign bribes?

In Korea, the Corporate Income Tax Law and the Individual Income 
Tax Law prohibit the deductibility of domestic and foreign bribes.

Domestic bribery

22	 Legal framework

Describe the individual elements of the law prohibiting bribery of a 

domestic public official.

Pursuant to articles 129 and 133 of the Criminal Code, the Specific 
Crimes Act and court precedent, to establish a charge of bribery of 
a public official (‘official bribery’), prosecutors need to show that 

an economic benefit has been given to a public official in connec-
tion with his or her official duties and the benefits go beyond the 
boundaries of what is usually given as a matter of custom or social 
courtesy. 

‘Economic benefit’ is broadly interpreted to encompass anything 
of value including entertainment, a gift of cash or goods or even an 
invitation to a round of golf. A ‘public official’ includes a ‘deemed 
public official’ who is a senior staff employee of a government corpo-
ration meeting the requirements provided in article 4 of the Specific 
Crimes Act (see question 24). 

23	 Prohibitions

Does the law prohibit both the paying and receiving of a bribe?

Yes. Articles 129 and 133 of the Criminal Code prohibit both the 
offering of bribes to public officials and taking of bribes by public 
officials in connection with the public officials’ duties and impose 
punishment on the giver as well as the taker of such bribes.

24	 Public officials

Are any public officials not covered or accorded different treatment 

under these laws?

The term ‘public official’ is broadly defined as being any employee 
of a government entity such as a government agency, ministry or the 
military including legislators and judges. Hence, all public officials 
are subject to the anti-bribery laws. 

 

25	 Public official participation in commercial activities

Can a public official participate in commercial activities while serving 

as a public official?

According to the State Public Officials Act, public officials of the state 
shall not engage in profit-making activities other than public affairs and 
shall not hold any other jobs without approval by the head of the insti-
tution to which he belongs. Meanwhile, the Official Duties of Public 
Officials of the National Assembly forbids officials from engaging in 
activities that may obstruct the efficiency of their services, wrongfully 
influence public affairs, give such officials benefits contrary to the inter-
est of the state or affect the government in a dishonourable manner. 
Lastly, the Code of Conduct as well as the Code of Conduct for Judges 
and Court Officials, the Code of Conduct for Constitutional Court 
Officials and the Code of Conduct for Election Committee Officials 
require that public officials report to the head of the institution to which 
they belong regarding any lecture stipends, expositions, presentations or 
discussions they conduct outside the institution if the frequency of the 
activity exceeds three times a month or six hours a month. 

26	 Travel and entertainment 

Describe any restrictions on providing domestic officials with gifts, 

travel expenses, meals or entertainment. Do the restrictions apply to 

both the providing and receiving of such benefits?

According to the Criminal Code and the Specific Crimes Act, any 
type of economic benefit that is provided to or received by a domestic 
official in connection with his or her duties is prohibited. In such case, 
both the giver and the taker are punished.

In addition, the Code of Conduct was enacted and took effect on 
19 May 2003 in the form of a Presidential Decree to the Anti-Corrup-
tion Act to provide general guidelines with respect to, among other 
things, giving gifts to and entertaining public officials. The Code of 
Conduct prohibits a public official from receiving any cash, gifts or 
other entertainment from anyone who has an interest in the perform-
ance of the official duties of the official with a few exceptions that 
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are briefly explained in question 27. Unless gifts or entertainment are 
determined to constitute bribery in violation of the Criminal Code or 
the Specific Crimes Act, only the public official at the receiving end is 
subject to disciplinary measures under the Code of Conduct.

27	 Gifts and gratuities

Are certain types of gifts and gratuities permissible under your 

domestic bribery laws and, if so, what types?

It cannot be said that certain types of gifts and gratuities are permis-
sible under Korean law because any gift, no matter how small, could 
constitute a bribe depending upon the context in which it is given. 
With respect to government officials, however, the Code of Conduct 
sets forth certain exceptions that would allow government officials to 
receive certain gifts and gratuities in certain circumstances and under 
certain conditions. These exceptions include, for example, ‘food or 
conveniences provided within the extent of normal practices.’

 

28	 Private commercial bribery

Does your country also prohibit private commercial bribery?

Article 357 of the Criminal Code prohibits giving economic benefits 
to a person who is entrusted with conducting the business of another 
person if such benefits are related to an improper request made in 
connection with the duties of the person in question. This essentially 
concerns the bribery of private sector employees. 

The difference between the elements of commercial bribery and 
those of official bribery is that, in principle, commercial bribery 
requires that an improper request be made (eg, a request to award 
a bid in exchange for cash) whereas an improper request is not a 
necessary element of official bribery. For official bribery, as long as 

the economic benefits are connected to the public official’s duties, 
providing benefits to an official could be considered bribery even 
if no improper request is made. In practice, however, prosecutors 
have tended to gloss over the requirement that an improper request 
be made in commercial bribery cases, and the courts have not been 
vigilant in requiring that the element be satisfied. 

29	 Penalties and enforcement

What are the sanctions for individuals and companies violating the 

domestic bribery laws and regulations?

A giver of a bribe to a government official in violation of the Crimi-
nal Code can face up to five years of imprisonment or a fine of up to 
20 million won. The penalty that would apply to the giver of a bribe 
to a private sector employee would be either a fine of up to 5 million 
won or imprisonment of up to two years. 

Under the Criminal Code, a public official who receives, solicits 
or agrees to a bribe can face imprisonment of up to five years or be 
disqualified for up to 10 years. In case of violations under the Specific 
Crimes Act and the Specific Economic Crimes Act, the penalties may 
be higher since the maximum penalties are set higher than those 
under the Criminal Code in correlation with the bribery amount.

30	 Facilitating payments

Have the domestic bribery laws been enforced with respect to 

facilitating or ‘grease’ payments?

The laws regarding bribery of public officials have been enforced 
with respect to relatively small amounts of money because a violation 
can be found simply if the payment is made ‘in connection with the 
duties’ of the public official.
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Korea

On 29 February 2008, the Anti-Corruption Act was abolished with 

the enactment of a new law creating the Anti-Corruption and Civil 

Rights Commission (the ACRC) and The Act on the Creation and 

Operation of the Anti-Corruption and Civil Rights Commission and 

the Prevention of Corruption (the New Act), but the main provisions 

of the former Anti-Corruption Act have been incorporated into the 

New Act without significant modification. The ACRC was launched on 

29 February 2008 by the integration of the Ombudsman of Korea, 

the Korea Independent Commission against Corruption (KICAC) 

and the Administrative Appeals Commission. The purpose of such 

consolidation was to provide citizens with a one-stop service of 

addressing public complaints, filing administrative appeals and 

fighting corruption by a single organisation in a speedier and more 

convenient manner. Although the ACRC, similar to the KICAC, does not 

have independent investigative power, it is expected that the agency 

will vigorously encourage whistle blowing activities on a broader 

level, which will in turn heighten enforcement actions against corrupt 

activities.

Update and trends
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31	R ecent decisions and investigations

Identify and summarise recent landmark decisions and investigations 

involving violations of domestic bribery laws, including any 

investigations or decisions involving foreign companies.

The Supreme Court ruled on 21 January 2000 (Case No. 99 Do 
4940) that payments of 1 million won by a medical supplies whole-
saler to a public official of the Korea Veterans Hospital on each of 
the three major Korean holidays over the course of four years (for 
a total of 13 million won) was punishable as a bribe. In return, the 
wholesaler received certain benefits in the delivery of medicine as 
well as notification of bidding rates and information related thereto. 
Even though the wholesaler did not ask for any explicit or specific 
favours each time, the money was meant to ensure that the whole-
saler was given preferential treatment in delivery transactions. This 
case is significant because it shows that the Korean courts will aggre-
gate gifts given over a long period of time in determining if bribery 
was committed. 

The Supreme Court also ruled on 29 September 2005 (Case No. 
2005 Do 44411) that a benefit given by a foreign bank to an official 
of a public corporation in small amounts to cover golf expenses such 
as 325,000 won and 267,000 won throughout a period of one year 
amounting to 1.916 million won in total, in return for favours related 
to financial derivative transactions, constitutes a bribe. The decision 
required that various factors be considered including the nature of 
the public official’s work, the relationship between the work and the 
benefit-giver, the existence of a private relationship between the par-
ties, the size of the benefits and the context and timing of the benefits 
in determining whether a bribe had occurred. This case is significant 
because it demonstrates that although the overall amount is not large, 
as long as it was provided ‘in connection with’ the duties of a public 
official, then bribery can be found to exist.

In one of the more recent cases reported through the local media 
(decision rendered in December 2008 but remains unpublished to 
date), the Supreme Court held that two meals provided by a construc-
tion company employee to a local district government official on two 
different occasions, each amounting to 18,000 won and 12,000 won 
for a total of 30,000 won, constituted bribery, since these meals were 
provided clearly in connection with the duties of the public official 
in question as partly shown by the bribe giver’s failed attempt to also 
provide cash payment of 5 million won. 

The Code of Conduct for public officials discussed earlier is a 
model code that every government agency has adopted as its own. 
Many individual codes of conduct provide a monetary threshold, 
such that meals, transportation and telecommunication services pro-
vided by an interested party are specifically limited to 30,000 won 
whereas gifts for commemorative occasions such as weddings and 
funerals are limited to 50,000 won. If the value of the gifts given are 
within these limits, one can significantly reduce the risk of a charge 
of bribery. However, as the recent Supreme Court case illustrates, in 
addition to the amount of the gift or meals, the context in which the 
gift is given is also a decisive factor.




